
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
FAIRHOLME FUNDS, INC., et al.    ) 
       ) 
  Plaintiffs,    ) 
       ) 
       ) No. 13-465C 
 v.      ) (Judge Sweeney) 
       ) 
       ) 
THE UNITED STATES,    ) 
       ) 
  Defendant.    ) 
 

DEFENDANT’S REPLY IN SUPPORT OF DEFENDANT’S MOTION TO STAY  
OR, IN THE ALTERNATIVE, MOTION FOR AN ENGLARGMENT OF TIME 

 
Defendant, the United States, respectfully submits this reply in support of our motion to 

stay or, in the alternative, motion for an enlargement of time.  On August 9, 2013, we moved to 

stay in Washington Federal v. United States, No. 13-385C (Fed. Cl.); Fairholme Funds, Inc. v. 

United States, No. 13-465C (Fed. Cl.); Cacciapelle v. United States, No. 13-466C (Fed. Cl.); 

American European Insurance Co. v. United States, No. 13-496C (Fed. Cl.); and Dennis v. 

United States, No. 13-542C (Fed. Cl.).  Neither American European Insurance Company nor 

Francis J. Dennis opposed a stay of those proceedings.  The Washington Federal plaintiffs 

(collectively Washington Federal), the Fairholme Funds, Inc. plaintiffs (collectively Fairholme 

Funds), and the Cacciapelle plaintiffs (collectively Cacciapelle) have opposed the motion to stay. 

ARGUMENT 

I. This Case Should Be Stayed Pending Resolution Of The District Court Actions 
Challenging Validity Of The Government Action At Issue Here    

 
In their opposition briefs, Washington Federal, Fairholme Funds, and Cacciapelle rely 

upon Cherokee Nation of Oklahoma v. United States, 124 F.3d 1413 (Fed. Cir. 1997).  In 

Cherokee Nation, the Federal Circuit vacated a stay which had suspended proceedings pending 
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actions that had not yet been filed at the time the stay was granted and were not filed promptly 

thereafter.  Id. at 1418 (“The stay also has the cruel effect of placing the Tribes at the mercy of 

the party against whom they seek redress.  Under the trial court’s stay, the Tribes cannot pursue 

their claims against the Government until the Government files and prosecutes the quiet title 

actions.”).  The facts here are different.  The stay we have requested is not dependent on actions 

to be filed by the Government, but rather upon resolution by the district court of actions that the 

plaintiffs have already filed.   

 The need for a stay is also demonstrated by the likelihood that the district court’s 

resolution of certain issues “would aid this court in determining the merits of the case before it.”  

New York Power Auth. v. United States, 42 Fed. Cl. 795, 804 (1999).  For instance, on July 9, 

2013, Fairholme Funds filed suit in this Court, alleging that a “net worth sweep” provision in the 

Third Amendment1 effected a taking, and seeking compensation.  The next day, a nearly 

identical group of plaintiffs, led by Fairholme Funds, Inc., filed suit in district court challenging 

the validity of the Third Amendment and seeking relief including the following:  

d. Vacating and setting aside the Net Worth Sweep, including 
its provision sweeping all of the Companies’ net worth to 
Treasury every quarter; 

 
e.  Enjoining Treasury and its officers, employees, and agents 

to return to FHFA as conservator of the Companies all 
dividend payments made pursuant to the Net Worth Sweep 
or, alternatively, recharacterizing a portion of such 
payments as partial redemption of Treasury’s Government 
Stock rather than mere dividends; 

 

1 The “Third Amendment” is the August 17, 2012 Third Amendment to Senior Preferred Stock 
Purchase Agreements between the Government and the Federal National Mortgage Association 
(Fannie Mae), and between the Government and the Federal Home Loan Mortgage Corporation 
(Freddie Mac). 
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f.  Enjoining FHFA and its officers, employees, and agents 
from implementing, applying, or taking any action 
whatsoever pursuant to the Net Worth Sweep; 

 
g.  Enjoining Treasury and its officers, employees, and agents 

from implementing, applying, or taking any action 
whatsoever pursuant to the Net Worth Sweep; 

 
h.  Awarding Plaintiffs damages resulting from FHFA’s 

breach of contract and breach of the implied covenant of 
good faith and fair dealing; 

 
Fairholme Funds, Inc. v. FHFA, Compl. ¶ 146(d)-(h), No. 13-1053 (D.D.C. July 10, 2013).  

Fairholme Funds is not entitled to both the relief it has requested in district court and the relief it 

is seeking in this Court.  Similarly, Cacciapelle alleges that its takings claim, filed in this Court, 

and its breach of contract claim, filed in district court, are based on the same conduct, but 

acknowledges that it is not entitled to relief in both cases.  Cacciapelle v. Fed. Nat’l Mortgage 

Assoc., Compl. ¶¶ 11-12, No. 13-1149 (D.D.C. July 29, 2013).  Consequently, the stay we seek 

will (1) aid in preventing inconsistent rulings, and (2) promote judicial economy by ensuring that 

plaintiffs do not obtain duplicative recoveries.  Plaintiffs’ argument that there is no pressing need 

for a stay lacks merit.     

Moreover, although the opposing plaintiffs argue that the district court’s decisions will 

not necessarily terminate their Fifth Amendment cases in this Court, we have not asked the Court 

to make any such ruling at this time.  For purposes of staying these takings cases pending 

resolution of the district court actions challenging validity, it is sufficient for the Court to 

recognize that the contours of the plaintiffs’ Fifth Amendment cases in this Court are likely to be 

defined and limited by district court rulings regarding the validity of the Government action.  See 

Northrop Corp. v. United States, 27 Fed. Cl. 795, 802 (1993) (“the result could have ‘a profound 

effect’ on the instant case”); see also UnionBanCal Corp. & Subsidiaries v. United States, 93 
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Fed. Cl. 166, 167 (2010) (“The orderly course of justice and judicial economy is served when 

granting a stay simplifies the ‘issues, proof, and questions of law which could be expected to 

result from a stay.’”).   

 Further, neither Washington Federal, Fairholme Funds, nor Cacciapelle have identified 

any specific harm that they will suffer if a stay is granted.  The opposing plaintiffs express 

generalized concerns that witnesses’ memories may fade or evidence may become stale.  Given 

that the district court actions generally make the same factual allegations as those raised in this 

Court, there is little reason to believe that allowing those actions to proceed in advance of these 

could legitimately create such risks.  Complex litigation often must proceed sequentially. 

II. Alternative Grounds For A Stay  

Fairholme Funds and Cacciapelle argue that our alternative request to stay Fairholme 

Funds, Cacciapelle, American European Insurance Company, and Dennis pending final 

appellate action in Brandt v. United States, 710 F.3d 1369, 1380 (Fed. Cir. 2013), is moot 

because the Federal Circuit has now denied the Government’s petition for panel and en banc 

rehearing.  Because the Government retains the option to seek Supreme Court review of the 

decision, issuance of the Federal Circuit’s mandate does not necessarily mark final appellate 

action in this case.  We, nonetheless, withdraw our alternative request for stay on this basis 

because further appellate proceedings are not pending at this time.  Should further appellate 

proceedings be instituted in Brandt, we may renew this request. 

Fairholme Funds and Cacciapelle also oppose our alternative request to stay proceedings 

in Fairholme Funds, Cacciapelle, American European Insurance Company, and Dennis pending 

resolution of Washington Federal.  Fairholme Funds and Cacciapelle argue that they should not 

be made to “stand aside,” Cacciapelle Opp’n 8, or “sit idly by,” Fairholme Funds Opp’n 11, 
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while decisions are made in Washington Federal that could affect their claims.  However, 

Washington Federal is pled as a class action.  To the extent that Fairholme Funds or Cacciapelle 

wish to become involved in the Washington Federal action, they may well have the opportunity 

to do so.  Moreover, if Fairholme Funds or Cacciapelle desired to have their claims resolved 

first, they could have elected to file their complaints sooner.  Their concerns regarding not being 

a part of the initial litigation of these matters in this Court is no reason to subject the United 

States to the additional burdens of litigating multiple large, complex actions simultaneously, 

when the Court’s decisions in the first are likely to simplify the remainder.   

The wisdom of staying narrower cases while broader ones proceed in other courts is well 

recognized.  See, e.g., New York Power Auth., 42 Fed. Cl. at 802 (“Where two claims based on 

the same operative facts are filed in two courts, the court with the narrower claim should stay its 

case in favor of the court with the broader claim.”).  Although Washington Federal is not in a 

different court than the other Court of Federal Claims cases, the rationale—including 

considerations of judicial economy—for staying narrower cases while the broader matter 

proceeds applies equally in these circumstances. 

III. Defendant’s Alternative Request For An Enlargement Of Time 

In our motion, we requested, alternatively, a 91-day enlargement of time, to and 

including Monday, December 9, 2013, within which to respond to the complaint, if a stay is not 

granted.  Fairholme Funds opposes a 91-day enlargement, but indicates that it would agree to a 

59-day enlargement, reasoning that “[t]here is no reason why the Government cannot also 

respond to the substantially similar [Fairholme Funds] claim in this case at the same time” we 

respond to the Washington Federal complaint on November 7, 2013, if a stay is not granted in 

that case.   
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Fairholme Funds fails to appreciate that, although these complaints all pertain to the same 

basic conduct, they have important differences necessitating individual responses.  The 

Government should not be required to submit its response to all of the complaints on the same 

day.  Rather, we need time to prepare and coordinate our responses for each case individually.  

The enlargement requested is not unreasonable given the complexity of the matters presented in 

the complaint.  Fairholme Funds does not argue that it will suffer significant prejudice if a 91-

day enlargement is granted, rather than the 59-day enlargement to which it will agree.  Thus, if 

the Court does not stay proceedings in this case, we respectfully request that the Court grant a 

91-day enlargement of time, to and including December 9, 2013, within which to respond to the 

complaint. 

CONCLUSION 

The Court should stay proceedings in this case.  Alternatively, the Court should grant a 

91-day enlargement of time, to and including December 9, 2013, within which to respond to the 

complaint. 

Respectfully submitted,  

  STUART F. DELERY 
  Assistant Attorney General 
  
  s/Jeanne E. Davidson 
  JEANNE E. DAVIDSON 
  Director 
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  s/Kenneth M. Dintzer 
OF COUNSEL:  KENNETH M. DINTZER   
  Acting Deputy Director  
ELIZABETH M. HOSFORD  Commercial Litigation Branch 
GREGG M. SCHWIND  Civil Division 
Senior Trial Counsel  United States Department of Justice 
  PO Box 480 
KATY M. BARTELMA  Ben Franklin Station 
SETH W. GREENE  Washington, D.C. 20044 
DANIEL B. VOLK  (202) 616-0385 
Trial Attorneys  (202) 307-0972 fax 
  KDintzer@CIV.USDOJ.GOV 
 
September 9, 2013  Attorneys for Defendant 
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